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Damon M. Lopez, #58841
I.S.C.I., Unit 11
Post Office Box 14
Boise, Idaho
83707

IN THE SUPREME COURT
OF THE STATE OF IDAHO

ON APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF CANYON
Bradly S. Ford, Presiding

Damon M. Lopez
Appellant

VS:

State of Idaho
Respondent
REPLY BRIEF OF APPELLANT

SUPREME COURT CASE NUMBER: 40822-2013
For The Appellant

For The Respondent

Damon M. Lopez, Pro Se
I.S.C.I., Unit 11
Post Office Box 14
Boise, Idaho
83707

Office Of The Att. Gen.
Att: L.LaMont Anderson
Post Office Box 83720
Boise, Idaho
83720-0010

APPELLANTS STATEMENT
The Appellant has filed his Opening Brief. The State of
Idaho has responded.
However, the State of Idaho has attempted to change the
issues presented to the Court in this Appeal.
The State has "Rephrased the Issues on Appeal", and has done
so in an attempt to make the issues presented to this Court fit
the argument put forward by the State of Idaho.
The Appellant obiects to such conduct. This Appeal is being
presented to this Court in a Pro-Se format. It is not an appeal
that was prosecuted by the State of Idaho to this Court. This is
the Appellant's appeal from his Post Conviction Petition, and it
boggles the mind to think that an attorney who is trained in the
law would attempt to chanqe the issues presented to this Court,
when the issues presented are not that attorney's to change.
The State of Idaho, in the Response, has not submitted any
type of evidence or records to support their argument.
The Appellant has submitted to this Court the transcripts of
the Post Conviction hearing as took place in this action. These
transcripts clearly and conclusively prove that the Appellant is
entitled to the relief that is sought in this case.
It is therefore respectfully requested that this Court rule
upon the issues as presented in the Opening Brief of Appellant,
and which are again litigated to this Court herein.
All Transcripts are attached to the
Opening Brief of Appellant
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ISSUES PRESENTED FOR REVIEW

A).

Did the District Court err when it dismissed
the Petition For Post Conviction Relief?

Like a Plaintiff in a Civil Action, the applicant in a Post
Conviction Petition must only prove the allegations of the Petition
bv a preponderance of the evidence. Russell V. State, 118 Idaho 65,
(1990).

In the Petition for Post Conviction Relief, the Petitioner
alleged that he had received ineffective assistance of counsel
on several different levels, and that he met his burden of proof
as to these allegations.
Instead, when the Court dismissed the claim of ineffective
assistance of counsel against Mr. Schwartz, the Court stated,
" .•• Mr. Schwartz was assiqned to this Court for a
number of years and the Court is familiar with the
professionalism and typical procedures of Mr. Schwartz
during a criminal sentencing •••• "
It is clear that the Court is vouching for Mr. Schwartz. The
Court is not looking to the facts alleged by the Petitioner.
The Petitioner alleged that Mr. Schwartz did not properly
prepare or investigate the case against the Petitioner. Particularly,
that Counsel did not call or present any witnesses in mitigation
of the sentence at the sentencing hearing, including the Probation
Officer of the Appellant.
Mr. Cedillo was the probation Officer of the Appellant. He is
an employee of the State of Idaho who would have given favorable
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evidence in mitigation of the sentence imposed.
Furthermore, had Counsel properly investigated

this case, he

would have conducted interviews with family members, and had those
family members testify at the time of the imposition of the sentence.
Counsel did not present ANY type of evidence in mitigation of the
sentence, even though it was readily available. This is Ineffective
Assistance of Counsel during the penal¥Y phase of the case.
Under Strickland V. Washington, 466 U.S. 668, at 695, 80 L.Ed
2d 674,

(1984), claims of ineffective assistance of counsel at

sentencing are governed by Strickland's

general requirement that,

(1), counsel's performance was deficient, and,

(2), there is a

reasonable probablility that but for the attorney's errors the
outcome of the proceeding would have been different.
A "reasonable probability" is a probability sufficient to
to undermine the outcome. A reasonable probability standard is
less demanding than the preponderance of a doubt standard. Please
see, Nix V. Whiteside,

475 U.S. 157, at 175, 89 L.Ed.2d 123,

(1986); Baker V. Barbo, 177 F.3d 149, 154, (1999); Miller V.
Angliker, 848 F.2d 1312, 1320, (1988).
The fact that the attorney of record did not call ANY witnesses
at the sentencing hearing, when there was witnesses that were
willing to give favorable testimony, goes right to the heart of the
claim of Ineffective Assistance of Counsel for a failure to
conduct a proper investigation into the case.
During the hearing held in the Post Conviction matter, the
Attorney of Record, Mr. Schwartz testified that he prepared for
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this case by reading the pre-sentence report, the SANE evaluation,
and that he did not even speak to the Probation Officer because,
" ..• if T'm doing a felony sentencing on an individual who's on
parole or probation, I don't really believe that his parole or
probation Officer is going to say anything to help us, to be
honest with you ••• ". (Evidentiary Hearing Transcript, at page
28, lines 3-8)
(Statement made not by Mr. Schwartz but by
Attorney Marc DeAngelo).
The Court's have held, " ••. investigation of a criminal case
consisting solely of reviewing the Prosecutor's file,

"fell short"

of what a reasonabl" competent attorney would have done". Thomas V.
Lockhart, 738 F.2d 304, 308, (1984);
It has been testified to, during the evidentiary hearing, by
both Counsel DeAngelo, and Counsel Schwartz, that they did not
speak to any witnesses, and did not conduct any type of investigation
into this case other than reading the case file. This type of
action has been determined to be Ineffective Assistance of Counsel.
PL:,a ,, ::;,~ • Bean V. Calderon, 163 F.3d 1073,

(9th Cir. 1998);

(ineffective assistance of counsel to not present any mitigating
evidence at the time of sentencing); Hall V. Washington, 106 F.3d

742, (1997); (Ineffective Assistance of Counsel to not present any
witnesses at time of sentencing, or any mitigating facts).
As to the second issue raised in the Post Conviction Petition,
that Counsel failed to file an Appeal of the length of the sentence
imposed; and failed to file an appeal of the Rule 35 denial, during
the evidentiary hearing held in this case, on October 24th, 2012,
the attorney of record conclusively stated that he did not remember
whether or not he was instructed to file the above named appeals.
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Please see transcript of Post Conviction Evidentiary hearing, at
pages 30-31.
Specifically, on paqe 31, lines 4-11, of the above named
transcripts, it is clear that Attorney Schwartz believes that on
numerous occassions items that are supposed to be placed in legal
files in his office are not placed in those files. This leaves
open, BY A PREPONDERANCE OF THE EVIDENCE the fact that the Appellant,
in writing, asked for an appeal to be filed of the sentence as
it was imposed, and for an appeal to be filed as to the denial of
the Appellant's Rule 35 Motion.
The Appellant placed a verified Petition for Post Conviction
Relief before the State District Court. This was accompanied by an
Affidavit that was sworn to under oath. Contained

within these

documents the Appellant alleged that he was requesting that an
appeal be filed as to the length of the sentence imposed, and as
to the denial of his Rule 35 Motion.
There was no evidence what-so-ever presented in the evidentiary
hearing that showed that the Appellant did not ask for these
Notices of Appeal to be filed. Much to the contrary, attorney
Schwartz stated,
" •••• Question: Do you recall if Mr. Lopez ever asked
you to file a Notice of Appeal?
Answer

: I do not.

Please see Hearing of October 24th, 2012, at Page 30, lines
10-12.

Again, on page 31 of the same hearing, Mr. Schwartz states
as follows:
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Question: Do you recall receiving a letter from Mr. Lopez
requesting that you call witnesses or file an
appeal?
Answer

: I do not. It would be--if such a letter was sent,
it would be in my file .
..• If-- and let me clarify that. If such a
letter was sent, it should be in my file.
Whether or not it is, is really a clerical situation.
I mean, I'm not trying to duck responsibility here,
•••• but quite frankly, sometimes things that are
supposed to be in files don't get filed. And thing
that are sent to me don't get to me. It's Unfortunate,
but that has happened.

Please see Transcripts of the evidentiary hearing held on October
24th, 2012, at pages 30-31.
At no time was there any type of evidence submitted to the
Court that the Appellant did not request counsel, in writing, to
file an appeal.
Based upon the fact that there was no evidence submitted
that the Appellant did not file a written request to have an appeal
filed, and based upon the fact that the Appellant swore that he
did request such an appeal to be filed, and finally, based upon
the fact that there was no appeal filed, it is clear that the
District Court erred when it dismissed this claim.
In the case of Roe V. Flores-Ortega, 528 U.S. 470, 145 L.Ed 2d
985, (2000), the United States Supreme Court conclusively held,
" ••• An attorney's failure to file an appeal, in spite
of being instructed to do so, is per se ineffective
assistance of counsel."
The Ninth Circuit Court of Appeals has held.
" ••• an attorney's failure to file an appeal was
Ineffective Assistance of Counsel, where Defendant
told his attorney to file an appeal, but the Attorney
disregarded the clients wishes". United States V.
Sandoval-Lopez, 409 F.3d 1193, (2005).
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As proven by the transcript of the evidentiary hearing as was
held on October 24th, 2012, there was no evidence given to the Court
which would have enabled the Court to have dismissed the above
allegations.
[W]ith respect to counsel's failure to file a Notice of Appeal,
every Court of Appeals that has addressed this issue has held that
an attorney's failure to appeal a judgment, in disregard of the
defendant's request, is ineffective assistance of counsel regardless
of whether or not the appeal would have been successful. Ludwig V.
United States, 162 F.3d 456, (1998); Castellanos V. United States,
26 F.3d 717,

(1994).

The Appellant has alleged that Counsel did not spend an
adequate amount of time preparing for this case. During the hearinq
held on October 24th, 2012, it was disclosed by Counsel that Counsel
only met with the Appellant for approximately an hour prior to the
Appellant takinq the plea. (Counsel De Anqelo).
The Appellant also claimed that he was not properly advised
of his riqhts under Estrada V. State, 143 Idaho 558, 564, 149 P.3d
833,839,

(2006).

During the hearing that was held on October 24th, 2012, Counsel
Marc DeAngelo testified that he did qo over the riqhts under Estrada,
however, Counsel at the time the Psychosexual evaluation was taken,
Mr. Schwartz did not testify the he went over these important rights
with the Appellant.
Perhaps more importantly, when Counsel DeAngelo went over these
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rights with the Appellant, he informed the Appellant that if he
did not take this test and waive his Fifth Amendment rights, he
would be punished more severely. Please see October 24th, transcript
at pages 13-14.
"A Defendant has a right to remain silent during the taking of
a psychosexual evaluation, and the failure of an attorney to advise
the client of this right may be considered deficient attorney
performance

and ineffective assistance of counsel" Estrada V. State,

143 Idaho 558, 149 P.3d 833, (2006).
This type of ineffective assistance can prejudice a criminal
defendant if there would have been a more favorable sentence had the
Defendant not taken the evaluation. Hughes V. State, 148 Idaho 448,
224 P.3d 515, (2009).

At the time the test was taken, the attorney for the Appellant
was Mr. Schwartz. Mr. Schwartz did not inform the Appellant of his
right to remain silent during and PRIOR TO taking the evaluation.
(Prior counsel did go over these

rights with the Appellant, but

also informed the Appellant that if he did not take the evaluation
that he would be more severely punished). Based upon this statement,
(Which appears during the Transcript of the hearing held on October
24th, 2012, at pages 30-31), it is clear that the Appellant has
been punished, or threatened to receive a more severe sentence if
he did not waive a protected Constitutional right.
''To establish a voluntary waiver Fifth Amendment rights, the
government must show, ••. that the waiver was the product of free
and deliberate choice rather than by intimidation, coersion, or
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deception ••. " United States V. Toro-Pelaez, 107 F.3d 819, at 825,
(1997).
It is perfectly clear that the Appellant was told that if he
did not waive his Fifth Amendment rights during the taking of the
psychosexual evaluation that he would face a much "harsher" sentence.
This is coersion, and it makes such waiver made under duress.
As litigated, the only conversation that occurred reqarding the
Estrada, waiver, occurred with PRIOR

counsel, and not with Counsel

that was retained during the time period when the psychosexual
evaluation was conducted.
Also. and perhaps the most important issue regarding the taking
of the psychosexual evaluation is the following fact:
THE COURT INFORMED THE APPELLANT THAT HE DID
NOT HAVE THE RIGHT TO HAVE COUNSEL PRESENT AT
THE TIME HE TOOK THE PSYCHOSEXUAL EVALUATION

The Idaho State Supreme Court, in the case of Estrada V. State,
143 Idaho 558, 149 P.3d 839,

(2006), held that the taking of a

pschosexual evaluation was to be considered a "critical stage of
the proceedings".
Jurisprudence from the United States Supreme Court has clearly
held that a criminal defendant is entitled to have the assistance
of counsel during all critical stages of the criminal proceedings.
Please see, Iowa V. Tovar, 541 U.S. 77, 80-81, 124 s.ct. 1379,
158 L.Ed.2d 209,

(2004).

The record on Appeal, at number 137, Paqe number 30, lines
18-22 makes the following statement by the District Court:
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" .• You don't necessarily have the riqht to have a
lawyer present durinq the evaluation •••• "
It is very clear from this statement that the Appellant was
informed that he did not have the right to have Counsel present
during a critical stage of the proceedings against him, and that is
considered to be a structural defect in the case; one which does
require a complete reversal of the conviction, and one which would
allow the Appellant to either re-take the evaluation with the
assistance of counsel; or not take the evaluation. Either way,
the Appellant is entitled to have the assistance of Counsel during
the taking of the psychosexual evaluation, or to be resentenced
with the results of a psychosexual evaluation where he is afforded
his right to counsel during the

evaluation, and have the Court

rely upon that evaluation; not having the Court rely upon the
evaluation that was done whereas the Appellant had no Counsel
during the evaluation, and incriminated himself and the Court used
these incriminating statements against him.
In the case of Summerlin V. Schriro, 427 F.3d 623, (2009), the
Ninth Circuit Court of Appeals clearly held that a criminal
Defendant is entitled to the assistance of Counsel during all
critical stages of a criminal process. It is clear that the taking
of a psychosexual evaluation is considered to be a critical stage
of the proceedings, so when the Court informed the Appellant that he
did not have the right to have Counsel present, and when Counsel was
not present, the Appellant was denied his right to have Counsel.
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HAS THE APPELLANT BEEN DENIED HIS RIGHT TO
THE EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL?

The ~nnellant has raised several meritorious issues in this
brief.
This Court should take notice of the followinq facts:
1).

The Office of The State Appellate Defender
refused to arque this case: and

2).

The Idaho State Department of Corrections access
to the Courts policy does not allow inmates the
ability to conduct either generalized or specific
research: and

3).

Several of the issues raised are clearly supported
by the trial court transcripts and therefore they
are meritorious.

In Idaho, the Office of the state Appellate Defender has a
custom or policy whereby that Office does not litigate claims of
ineffective assistance of Counsel.
This policy or custom has left the Appellant in the position
of not having Counsel for his Appeal. And, this has clearly prejudiced
the Appellant.
Attached to this Brief as Exhibit A is a copy of the Transcripts
of the hearing as was conducted on October 24th, 2012. These are
mentioned severrll rimes in this Brief- to show proof of several of
the claims as litigated.
If the Appellant, who is uneducated, and without any type of
legal resources, can present the issues as contained within this
Brief, an educated Attorney should have been able to find several
other issues, or even argued these issues more competently than the
Appellant has.
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It is based upon the facts as presented that the Appellant
does believe that his right to have the assistance of counsel
during the direct appeal process has been denied to the Appellant,
(Post Conviction Appeal).
CONCLUSION
The Appellant has shown that he has been denied his right to
the Effective Assistance of Counsel on several different levels
any one of which would require reversal of this case.
If in fact reversal is not required, then it is clear that
the Appellant should be given the right to be re-sentenced with the
assistance of counsel during the psychosexual evaluation.
Furthermore, the District Court clearly erred when it dismissed
the Petition for Post Conviction Relief. There was no type of
evidence submitted to the Court which showed that the Appellant did
not request an appeal be filed in the criminal case, and the
Court erred when it dismissed that issue.
Finally, it is submitted that the District Court erred when it
dismissed the Petition for Post Conviction Relief when the Appellant
clearly and conclusively met the burden of proof, (A preponderance
of the evidence standard), as to the allegations of the Petition.
Given the facts as stated to this Court, it is the position
of the Appellant that his rights under the Constitution of the
United States, Amendments Five,Six, and Fourteen have been violated.
More particularly, he has been denied his riqht to Due Process of
law, and a fair tribunal by the defects in this case.
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RELIEF REQUESTED
The Appellant requests that this case be remanded back to the
District Court for a new sentencinq hearinq, where the Appellant
is to be provided the ability to re-take the psychosexual
evaluation, with the assistance of counsel; and, that this Court
enter an Order which appoints counsel to assist the Appellant in
perfecting an appeal in this case, or in the alternative, dismiss
the criminal case in it's entirety for such serious violations of
the Constitution that remand cannot correct them.
OATH OF APPELLANT
Comes now, D~on Lopez, the Appellant herein, who declares
under the United States Code, Title 28, Section 1746, that the
enclosed Opening Brief of Appellant is true and correct to the
best of his belief.

CERTIFICATE OF SERVICE
Comes now, Damon M. Lopez, the Appellant herein, who certifies
that he served true and correct copies of the enclosed upon the
named parties entitled to such service by depositing a copy of the
said same in the United States Mail, addressed as follows:
Clerk of the Court
Idaho State Supreme Court
Post Office Box 83720
Boise, Idaho
83720-0010
Damon M. Lopez,/.
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Office of the Att. Gen.
Att: L.LaMont Anderson
Post Office Box 83720
Boise, Idaho
83720-0101
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